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2 Edward Ryan vs.

STATEMENT OF THE CASE.

This appeal (Tr. 50) is from a final judgment, de-

nominated a decree, (Tr. 22), in a libel of informa-

tion action instituted under the provisions of Section

1 185, Title 26, USCA, forfeiting to the government

One Brunswick Balke bar and back bar, complete with

mirrors, one Pick & Co. electric water heater, one

Hamilton Beach electric mixer, .^ioM6o24i9A, one

National Cash Register, size 1086, #5297932, DD,

one Regulator wall clock, one settee, one card table,

one 4-ft. showcase, three wire back chairs, four cus-

pidors, one 1 4-ft. iron floor mat, one cigar case top

and three sides broken, two davenport ends and one

davenport base (2 pieces), one davenport back, one

floor mat, one back bar in 3 sections, one mirror

frame, two mirrors, eleven pieces marble, two pieces

back bar top, two end posts, one wash rack (3 sec-

tions), two pieces molding, one card table, one clock,

two small posts, three iron chairs, one bar front and

ends (3 pieces), one large picture, and one bar top,

and four cuspidors.

The United States of America, as libelant, filed its

libel of information on the 21st day of March, 1930,

against George Lewis {alias Ed Davis), one Bruns-

wick bar and back bar, complete with mirrors, etc.

(Tr. i), whereupon, on the same day, Tom Bolton,

United States Marshal for the District of Montana,

published notice of seizure of the above described per-

sonal property (Tr. 4), in which notice it is stated,
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"Notice is further given that by order of court all

persons having or claiming any interest in said articles

seized or having anything to say why the said should

not be condemned and forfeited, appear and file their

respective answers and defenses to said information

setting forth their interests in or claim to said property

libeled, with the clerk of the above-named court at

Butte, Montana, on or before the 21st day of April,

1930, the same being the time and place hereby fixed

for the return date hereon," (Tr. 6), (See affidavit of

Publisher's publication and the Marshal's return (Tr.

6-7). It will be noted from the Marshal's return that

he attached the personal property described above when

it was in storage with the Jones Storage & Transfer

Co. at Wyoming and Iron Streets, Butte, Montana,

(Tr. 7), indicating that it was not, at the time of its

seizure by the Marshal, in any place of business where

intoxicating liquors were being kept or dispensed.

After notice of publication was made, and on the

2 1 St day of April, 1930, in pursuance of the notice of

publication, Edward Ryan, the appellant in this case,

appeared and made answer and defense to the libel

of information, in which he alleged, among other

things, (Tr. 9 et seq. ), that the property when first

seized was in the building known and designated as

No. 7 West Galena Street, in the City of Butte, Silver

Bow County, Montana, (Tr. 10), and then Mr. Ryan

alleged : "Alleges the fact to be that the seizure of said

property was made under and by virtue of a search
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warrant on the 24th day of February, 1930, on which

said day one Ben Holter, a National Prohibition En-

forcement Officer, operating within the jurisdiction

of this court, did apply to L. M. Van Etten, a United

States Commissioner for the District of Montana, re-

siding at Butte, Montana, for a search-warrant, basing

his right thereto upon the affidavit of one Carroll A.

Olson, theretofore filed with said Commissioner,

wherein he averred that on the 3rd day of February,

1930, one John Doe Eddy sold to him moonshine whis-

key on the ground floor of the brick building at 7

West Galena Street, Butte, Montana, which said appli-

cation was granted, and a search-warrant issued pur-

suant thereto under the hand and seal of the office of

said Commissioner, directing and commanding the

said Ben Holter to make execution thereof in that cer-

tain place, room or building more particularly de-

scribed as a saloon on the ground floor of a certain

three-story brick building at 7 West Galena Street,

in the City of Butte, State of Montana, and did com-

mand the said Ben Holter, in the name of the Presi-

dent of the United States, to enter said premises in the

daytime with necessary and proper assistance, and:

" 'There diligently search for said intoxicating liquors,

vessels, bottles and containers of said liquors, whether

in the said premises or on the person of the said keeper

or other persons present and all utensils, apparatus and

materials for the manufacturing of intoxicating

liquors, or for the storing and possessing of the same,
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and all evidence of crime, of manufacturing, purchas-

ing, possessing, selling or disposing of intoxicating

liquors, as may be therein found in the form of books,

receipts, recipes for manufacturing or compounding in-

toxicating liquors, receipts, bills of lading, notes,

checks, lic{uor labels, letters and other such evidences,

whether found in the premises or on said persons, and

to report and act concerning same, as required by law,

and to seize, secure and bring said property with a re-

turn of your action thereunder to the undersigned,'
"

(Tr. lo-ii). It is then alleged that Ben Holter, Na-

tional Prohibition Enforcement Officer, entered the

place of business of Lewis and made the seizure, and

that the property seized consisted of apparatus and

trade-fixtures not embraced within the scope of the

search warrant or the provisions of the National Pro-

hibition Act, and that he was the owner of and entitled

to the immediate return to him of the property seized.

(Tr. 12-13.)

With issue joined there was a trial to the court sit-

ting with a jury (Tr. 23-24 et seq.). The testimony

of the government's witnesses disclose that some in-

toxicating drinks were purchased at No. 7 West Galena

Street, Butte, Montana, on the 3rd day of February,

1930, and that the place had a bad reputation (Tr.

24). It was moonshine whiskey purchased from a man

named Eddy, who got the liquor from under the bar

(Tr. 25). Holter, the seizing officer, testified he was

a Federal Prohibition Agent in the Civil Service, and
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had been such for practically ten years. That he

searched the premises at 7 West Galena Street, Butte,

Montana, February 24th, 1930, under authority of a

search-warrant, a Federal search-warrant, and he

found George Lewis there at the time: "The COURT.
When did you say you searched this? Mr. HOLTER.
Feb. 24th, under search-warrant. The COURT.—This

year? MR. HOTTER.—This year, yes. The COURT.
What did you find there? MR. HOTTER.—I found

two quart bottles filled with moonshine whiskey ; found

a gallon jug under the bar about half full of moonshine

whiskey. I found two quarts or bar bottles, fifth of

gallons; one gallon jug standing on the floor under the

bar filled with gin, and twenty-seven pints—pint bot-

tles of home brew beer. There were no internal rev-

enue stamps on any bottles. They were all jugs and

bar bottles, moonshine whiskey. It wasn't a distillery

or warehouse or place of business of rectifier or whole-

sale liquor distillery. It was a joint. Just the usual

bar-room. I have a list of the property I seized, and

I had stored." Mr. Holter then describes the articles

seized, and for which the appellant lays claim (Tr.

2"/). Holter admits he made seizure under the search-

warrant in criminal cause No. 2449, entitled United

States of America, plaintiff, v. George Lewis, defend-

ant: "A. Yes. In that application for a search-war-

rant I based my grounds for the warrant upon the

affidavit theretofore made by one Carroll A. Olson

on the 6th of February, where he says :
" 'Upon those
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premises on the 3rd day of February he purchased

from John Doe Eddy.' " That is how Van Etten, the

United States Commissioner, came to issue the search-

warrant. The paper you hand me in criminal case No.

2449, pending in this court, is the search-warrant that

Mr. Van Etten, United States Commissioner, gave to

me, and it is the paper upon which I made my return.

O. And it was under and by virtue of this search-

warrant that you made the seizure? A. Yes.' " (Tr.

29).

Mr. Hoher admits he read part of the search-war-

rant, but did not read it ah, and he seized the claimed

property and arrested George Lewis for a violation of

the Prohibition Law (Tr. 30). He destroyed the al-

leged liquors he seized before, and without making any

analysis of the alcoholic content of the bottles and

containers in which he found them. His arrest of

Lewis was because he found him in possession and

found him selling intoxicating liquor over the bar, but

there is no direct evidence in the record showing a sale

in Holter's presence. (Tr. 30-31) The Olson affidavit

referred to above, after reciting that he, Olson, pur-

chased from John Doe Eddy at 7 West Galena Street,

Butte, Montana, a quantity of intoxicating liquor, to-

wit, moonshine whiskey, for which he paid the sum of

twenty-five cents per drink, alleges: "said intoxicating

liquor was kept, possessed and sold in and about said

place by them in violation of the law of the United

States of America, and particularly Title W of the Na-
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tional Prohibition Act." (Tr. t^t^) Ben Holter's affi-

davit recites that he is a Federal Prohibition Agent,

and he makes his complaint and affidavit for the pur-

pose of securing a search-warrant authorizing the

search of the premises described, and then alleges:

"that he has just and probable cause to believe, and

does believe, that the intoxicating liquor is now unlaw-

fully manufactured, kept for sale, sold, used, and given

away and disposed of, in violation of Title II of the

National Prohibition Act * '= ^' No. 7 West Galena

St., in the City of Butte, State of Montana."

At the trial it developed that George Lewis, alias Ed

Davis, and another were indicted by the grand jury

for a violation of the National Prohibition Act com-

mitted where the property was seized. (Tr. 36) It also

developed in the course of the trial that Ben Holter,

National Prohibition Officer, seized the property now

claimed by appellant under the authority he had by

the search-warrant, and not for any violation of the

Internal Revenue laws. (Tr. 39 et seq.) It is also dis-

closed that on May 23rd, 1930, in No. 2449, U. S. vs.

George Lewis, alias Ed Davis, defendant and others

were duly called for arraignment, plea and trial, and,

failing to appear, on motion of the District Attorney

the court ordered the default of the defendant George

Lewis and others entered, and his bond forfeited and

bench-warrant issued, and a new bond fixed. (Tr. 37)

Ben Holter's return to the search-warrant discloses

that he seized the identical property under it now
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claimed in this libel action. (Tr. 39) Appellant Ryan

proved his title to the seized property without contra-

diction, and absolutely, and that at the time of its

seizure by Holter he was renting it to Lewis for the

sum of $50 a month. (Tr. 40-41)

At the close of the trial the Government made a

motion for a directed verdict to instruct the jury to

return a verdict for libelant and against libelee on the

ground that the intoxicating liquors and personal prop-

erty sought to be condemned were found and seized

in the place and building where they were seized and

the presumption of law is, in the absence of stamps

showing the payment of internal revenue taxes, that

the taxes have not been paid, and for the reason

there is ample proof of the allegations of the libel of

information. Whereupon counsel for claimant also

made a motion for a directed verdict, resulting in the

case being withdrawn from the jury, and being re-

solved into a question of law for the court decide. The

motion claimant made is as follows: "MR. WAGNER.
We also desire to make a motion for a directed verdict

in favor of the claimant, Mr. Ryan, upon the grounds

and for the reason the proceedings were instituted

under the National Prohibition Act, Title 27, U. S.

Codes. The charge made against the man in posses-

sion was specifically stated in the complaint sworn to

and filed against the defendant that he was unlawfully

in possession of intoxicating liquor in violation of the

National Prohibition Act. Title 27, United States
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Codes. This was followed up by the defendant Lewis

appearing before the United States Commissioner and

entering a plea of not guilty to the charge, whereupon

he was admitted to bail. Thereafter the Government

presented the facts in its possession to the Grand Jury,

and the Grand Jury returned a True Bill against Mr.

Lewis for violation of the National Prohibition Act,

and this case has been set for trial on next Friday."

THE COURT.—I suppose you are working on the

point having possession under the Prohibition Act?

Qualifying on a point of law? MR. WAGNER.—

A

point of law." Both parties having moved for a di-

rected verdict, the case resolved itself into a question

of law, and the jury was discharged, and the case

set for argument on the 27th day of May, 1930 (Tr.

43). (It will be observed that when the case came

on for argument Lewis had already defaulted in

the criminal action for a violation of the National

Prohibition Act.) (Tr. 37)

On the 29th day of May, 1930, the court filed its

written decision (Tr. 18 et seq.) in which it held the

liquors seized were subject to tax and "it is obvious

there is no direct or any conflict between Section 1185

(Title 26 U. S. Codes), and Section 34 and 39 (Title

27, U. S. Codes) of the Prohibition Act." (Tr. 44) An

exception to the ruling and decision of the court was

by the court duly noted upon application of George D.

Toole, counsel for claimant. (Tr. 44)
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QUESTIONS INVOLVED.

(a). When one is arrested and prosecuted for a vio-

lation of the National Prohibition Act, and indicted

thereunder, for unlawful sale of intoxicating liquor

without a permit from the Commissioner of Internal

Revenue so to do, and for unlawful possession of in-

toxicating liquor intended for use in violation of Title

II of the National Prohibition Act, and for the unlaw-

ful maintenance of a common nuisance in a place

where intoxicating liquor is sold, possessed and kept

in violation of Title II of the National Prohibition

Act, (Tr. 36), and the prosecution is continued until

the defendant defaults when called for arraignment,

plea and trial, (Tr. ^^y), may the Government by libel

of information seize, forfeit and condemn the personal

property in his place of business when his arrest was

made, under the provisions of Section 1 185, Title 26,

USCA, when such property had already been seized

under a search-warrant issued under the provisions

of the National Prohibition Act? (Tr. 39)

(b). When one is arrested for unlawful possession,

unlawful sale, and the maintenance of a common nuis-

ance, under the National Prohibition Act, and at the

time of his arrest the fixtures and personal property

in his place of business are seized under a search-

warrant issued under and in pursuance of the provi-

sions of the National Prohibition Act, may the fixtures

and property so seized be thereafter forfeited and con-
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demned by libel of information under the provisions

of Section 1185, Title 26, USCA, when a third, inno-

cent party appears in the libel action and proves title

and makes known to the court the fact that the fix-

tures and property were first seized under a search-

warrant issued under the provisions of the National

Prohibition Act?

(c). Under the provisions of a search-warrant issued

in pursuance of the National Prohibition Act, and

thereafter executed by a National Prohibition Agent,

may such Agent in executing the warrant exceed its

limits and seize fixtures and personal property not

described therein, when at the time of seizure he ap-

prehends one in possession in the act of violating the

National Prohibition Act for unlawfully possessing,

unlawfully selling, and unlawfully maintaining a com-

mon nuisance, in violation of said National Prohibition

Act?

(d). When one is arrested under the National Prohi-

bition Act, and prosecuted thereunder by indictment

for unlawful possession, sale and maintenance of a

common unisance, may the fixtures and personal

property in his place of business at the time the arrest

is made be thereafter seized, forfeited and condemned

by libel of information prosecuted under the provisions

of Section 1185, Title 26, USCA?
(e). When the Government institutes a prosecution

against one for a violation of the National Prohibition

Act, has it made its election of remedies, or may it
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proceed against the offender both under the National

Prohibition Act and under the provisions of Section

1 185, Title 26, USCA?
(f). When one is arrested and prosecuted under the

National Prohibition Act for unlawful possession, and

unlawful sale of intoxicating liquors, and the mainten-

ance of a common nuisance in connection therewith, is

anything subject to seizure, forfeiture and condemna-

tion other than the offending intoxicating liquors and

their containers?

These questions will be presented under the follow-

ing four assignments of error.

ASSIGNMENT OF ERROR No. i. (Tr. 47)

The court erred in holding and deciding: "It is obvi-

ous there is no direct or any conflict between Section

1 185, supra, and Sections 34, 39, supra, of the Prohi-

bition Act. (N. B. The Sections referred to are

Section 1185, Title 26, U. S. Codes, and Sections 34

and 39, Chap. 2, Title 27, U. S. Codes * * *). The

Government's case is made out, the articles were for-

feited and now condemned; decrees are rendered ac-

cordingly" ; for that the property described is not sub-

ject to forfeiture or condemnation either under the

said section of the Internal Revenue laws or the sec-

tions of the National Prohibition Act referred to, or

any other law or laws of the United States of America.

ASSIGNMENT OF ERROR No. II. (Tr. 47)

The court erred in lioldiiig and deciding tlie i)roperty

described in the libel of information is forfeited and
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now condemned under the provisions of Section 1185,

Title 26, U. S. Codes, for that when the seizure of

said property was made, to wit, on the 24th day of

Fe^bruary, 1930, it was seized under a search-warrant

issued by L. M. Van Etten, a United States Commis-

sioner for the District of Montana, Butte Division, to

Ben HoUer, a National Prohibition Agent, acting as

an officer of the court, and the libelee, George Lewis,

was arrested in connection with said seizure for the

unlawful possession of intoxicating liquor in violation

of the National Prohibition Act, and thereafter an in-

dictment charging the said George Lewis with the un-

lawful sale of intoxicating liquors; the unlawful pos-

session of intoxicating liquors, and the maintenance of

a common nuisance in connection therewith at said

7 West Galena Street, Butte, Montana, in violation of

Chapter 2, Title 27, U. S. Codes, based upon his arrest

as aforesaid, was returned by the grand jury, and the

said George Lewis w^as held under bail thereunder in

that certain criminal action pending in the above en-

titled court No. 2449, entitled: "United States of

America, Plaintiff, vs. George Lewis et al., Defend-

ants," and the said cause was set for trial in the above-

entitled court on the 23d day of May, 1930, and said

cause being ready for trial was called for trial, and the

said George Lewis, defendant, failing to appear, his

bail was forfeited and a bench-warrant issued for his

apprehension, all of which appears by the records in

said criminal cause received in evidence at the trial

of this libel action, by reason whereof, the libelant
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herein elected unconditionally to proceed under the

National Prohibition Act, and not under any Internal

Revenue statute, particularly not under Section 1185,

Title 26, U. S. Codes.

ASSIGNMENT OF ERROR No. III. (Tr. 49)

The judgment and decree is contrary to law, for that

the property condemned and forfeited is not the sub-

ject of seizure, forfeiture or condemnation under Sec-

tion 1 185, Title 26, U. S. Codes, or of the National

Prohibition Act, or under any other law or laws.

ASSIGNMENT OF ERROR No. IV.

The judgment is contrary to law, for that the prop-

erty seized, forfeited and condemned is not described

in the search-warrant under which the seizure was

made, as appears by the terms of said search-warrant

and the return of the seizing officer thereon, intro-

duced in evidence in this case. (Tr. 49)

ARGUMENT.
ASSIGNMENT OF ERROR NO. i. (INVOLV-

ING QUESTION (f) )

In his opinion Judge Bourquin declared

:

"Section 1185, T. 26, U. S. C. A., provides that

any articles on which internal revenue taxes are

imposed, in possession for the purpose of being-

sold with design to avoid payment of the tax,

may be seized by a collector specially authorized

by the Commissioner of Internal Revenue, and
forfeited to the United States; and that all per-

sonal property whatsoever in the building or in-

closure wherein said articles are found, may also

be so seized and forfeited." (Tr. 19) '' ''' *

"Congress applied a sharp corrective rap over
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the knuckles by the WilHs-Campbell Act. "None

the less, again is some inclination manifested to

avoid its intent by construction, perhaps calling

for new and more emphatic legislation. The Act

last aforesaid provides that despite the Prohibition

Act, the internal revenue laws 'continue in force

* * * * except such provisions of such laws as are

directly in confHct with' the Prohibition Act. It

is obvious there is no direct or any conflict be-

tween Section 1185, supra, and Sections 34, 39,

supra, of the Prohibition Act.

See U. S. V. One Ice Box, et al., 37 Fed. (2) 120.

The Waterloo etc. Corp., case, recently decided

by C. C. A. 2d Circuit, not yet reported." (Tr. 20)

The opinion in the Ice Box case was handed down

January 8th, 1930, by Judge Woodward, District

Judge, District Court, N. D. Illinois, E. D., and when

he rendered his decision the only precedent he had

to sustain him was then more than a half a century

old, as we shall hereinafter disclose when we refer

to the opinion of Judge Adler, District Judge, District

Court, W. D. New York, handed down January nth,

1930, three days after the Woodward decision, in the

case of In re Hurley, 37 F. (2d) 397.

Judge Woodward premises his decision upon the

following unique and remarkable construction of the

Revenue Statute: (Sec. 1185, T. 26, USCA)

"An analysis of the section discloses its com-

prehensiveness. It provides for the seizure and

forfeiture under the conditions there stated of

(i) the contraband goods; (2) all raw materials

intended to be manufactured into contraband

goods with intent to sell them in fraud of the

revenue laws; and (3) 'all tools, implements, in-
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struments, and personal property whatsoever, in

the place or building where such articles or raw
materials are found.'

"Naturally and grammatically the words 'arti-

cles' and 'raw materials,' respectively, as used in

the third classification, refer to the contraband
articles and contraband raw materials referred to

in the first and second classification. The plain

and natural meaning of the language used is that

all personal property in the same place where
the contraband articles are found is the subject

of forfeiture."

In its present form Section 1185 T. 26, USCA has

stood Vvithout alteration or amendment since 1866. We
quote it with some of its words italicized, to make

emiphatic those words and their proper places in the

section

:

"All goods, wares, merchandise, articles, or ob-

jects, on zvhich taxes are imposed, which shall be

found in the possession, or custody, or within the

control of any person, for the purpose of being-

sold or removed by him in fraud of the internal

revenue laws, or with design to avoid payment
of said taxes, may he seized by the collector or

deputy collector as may be specifically authorized

by the Commissioner of Internal Revenue for that

purpose, and shall be forfeited to the United
States. And all raw materials found in the pos-

session of any person intending to manufacture
the same into articles of a kind subject to a tax

for the purpose of fraudulently selling such manu-
factured articles, or with design to evade the pay-

m.ent of said tax; and all tools, implements, in-

struments, and personal property whatsoever, in

the place or building, or within any yard or in-
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closure where such articles or raw materials are

found, may also be seized by any collector or

deputy collector, as aforesaid, and shall be for-

feited as aforesaid. The proceedings to enforce

such forfeiture shall be in the nature of a pro-

ceeding in rem in the district court of the United

States for the district where such seizure is made.
(R. S. Sec. 3453)"

Here we have a paragraph containing two sentences,

complete within themselves, the first sentence makes

no reference whatsoever to raw matrials, but refers

only to contraband things that may be seized and for-

feited to tlie government when the contingencies named

in the statute arise. It is only in the second sentence

that we find the words "articles" and "raw materials"

associated together, and they distinctly refer to a man-

ufactory of some kind. The second sentence is divided

into two parts, marked by a semicolon after the word

"tax," and the personal property which may be seized

when the contingencies named in the statute arise is

found in the latter clause of the sentence. If we re-

solve the second sentence into its component parts,

and show the relation of its several parts by the appli-

cation of the common rules of grammatical construc-

tion, it will manifestly appear that the words of tlie

second clause after the semicolon refer to and qualify

only the language of the first clause, and nothing

more. We know of no rule of grammar which, under

the circumstances here named, makes permissible

the application of the quahfying language of the sec-
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ond sentence to the first sentence, which, in itself,

manifests completely a legislative intent to apply alone

to contraband goods. No matter with what degree of

learning judges may affect themselves, both logic and

common-sense decree that where a statute such as this

is plain and unambiguous in its terms, and quite under-

standable, the rules of grammar must be adhered to in

giving it judicial construction. And when a court de-

parts from this rule then, no matter with what erudi-

tion and assumed learning his opinion may appear en-

dowed, it is unsound, and does not conform to the rules

of reason.

We cannot understand why Judge Bourquin cited

the Waterloo etc. Corp., case recently decided by the

C. C. A. 2d Circuit, not yet reported, in support of his

views. It is a distillery case. A libel of information

was filed under Sections 3257-3281, Revised Statutes,

of property constituting a distillery, w^arehouse, and

denaturing plant, and their contents, "on premises

located within the Western District of New York.

Waterloo Distillery Corporation conducted the business

of distilling and denaturing alcohol under permit from

the Bureau of Prohiibition." The libel charges attempt

to defraud the United States of tax imposed by Section

600A of the Revised Statutes of 1918, (26 USCA,
Sec. 245) whereby the government claimed the prop-

erty became subject to forfeiture under Sections 3257-

3258, Revised Statutes. Specific charges of unlawful

withdrawals and diversions of alcohol for beverage
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purposes are then alleged. The seizure was made by

National Prohibition Enforcement officers without

any search-warrant, and the case is authority for the

proposition that seizures made by those who are not

officers of the court may thereafter be adopted by the

government. Probably Judge Bourquin cites the case

for this purpose, but, obviously, his consideration of

the case as a whole must have been hasty, for he evi-

dently overlooked this significant language of the

opinion

:

"The judgment is challenged on the theory that

sections 3257 and 3281 are in direct conflict with

section 25 and section 22 of title 2 of the Prohi-

bition Act (27 U. S. C. A. sec. 3) Section 25 re-

lates to property seized under search-warrant and
makes the property so seized subject to such dis-

position as the court may order. Had there been

such a seizure that section might preclude for-

feiture under the revenue laws. Cf. Commercial
Credit Co. v. United States, 276 U. S. 226."

The Commercial Credit Company case cited above

was decided February 20th, 1928, and it holds that the

conviction of the driver of an automobile for illegal

possession of intoxicating liquor following his arrest

when discovered in the act of transportation requires

a disposition of the vehicle under the provisions of

Section 26 of the National Prohibition Act, being Sec-

tion 40, Title 27, USCA, and precludes subsequent pro-

ceedings against it under Section 1181, Title 26, USCA
for forfeiture for intent to defraud the government of
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a revenue tax. So that, instead of citing a case

justifying the court in its decision to forfeit and con-

demn the property owned by Ryan, as proved in this

Hbel action, and which was capable of, and was being

used for legitimate purposes, (though for a violation

of the National Prohibition Act as well). Judge Bour-

quin cited a case which calls specific attention to the

National Prohibition Act, and which declares that

when a seizure is made under its provisions an elec-

tion of remedies has been made, and subsequent pro-

ceedings under the revenue law may not be had.

In this connection, we may add that the District

Court of the Western District of Missouri, in a very

well considered decision handed down April loth, 1930,

decided that Section 600A of the Revenue Act of 1918

(Section 245, 26 USCA) was repealed by the National

Prohibition Act.

Lorenz v. United States, 41 F. (2d) 369.

Without digressing further, we will return to a con-

sideration of Section 1185, T. 26, USCA, under the

pro\'isions of which the property at bar was condemned

and forfeited to the government. In a masterly analy-

sis of the section as it stands today, with a preview

of its history from the original enactment of June

30th, 1864, and its only amendment by act of July

13th, 1S66, Judge Adler, District Judge of the Dis-

trict Court of the Western District of New York, on

January nth, 1930, in the case of In re Hurley, t^j F.

(2d) 397, held that the seizure of personal property
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other than the contraband goods may be made only as

authority is given under the provisions of the second

sentence of the second section, that is to say, where

the contraband goods are being fabricated, or there is

a manufactory of some kind, and that where there is

only found the possession or the sale of the things

named in the first sentence the seizure is confined to

the things named in the first sentence, and they alone

may be seized and forfeited to the United States, and

no other personal property whatsoever may lawfully be

taken. He even went so far as to examine the record

of the House of Representatives in his search for en-

lightenment on a proper construction of the section,

and evidently he made an exhaustive search for au-

thority, for, in concluding his opinion, he stated with

confidence

:

"Since 1879, so far as disclosed by reported

cases, the Department of Internal Revenue of the

United States has not availed itself of this statute

to seize personal property other than the contra-

band goods, except in the case of a distillery or

manufactory of some kind. The Department of

Prohibition is now attempting to make seizure

under this old revenue statute. The case under
discussion and a number of other cases now be-

fore me are in fact ordinary violations of the

National Prohibition Law (27 USCA). That act

furnishes an adequate remedy, and in the judg-

ment of Congress adequate punishment for its

violation. It is not necessary or desirable for the

Prohibition Department to try to operate under
an old taxing statute which, v.hile technically in
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force was not intended to be used to enforce the

Eighteenth Amendment to the Constitution."

In this argument it would be useless to quote further

from the learned opinion of Judge Adler in the Hurley

case. By the elements of logic it utterly destroys the

opinion of Judge Woodward in the Ice Box Case ren-

dered some days before. Thus, were we to concede

that a prosecution may be instituted under the National

Prohibition Act, and a subsequent, additional proceed-

ing had under that Act, we contend, nevertheless, a

seizure, condemnation and forfeiture, both acts apply-

ing, may only be had of the contraband goods and their

containers. The Revenue Act permits of nothing

more, and the National Prohibition Act is specific upon

the point:

In re Herter; Herter v. United States et al.,

33 F- (2d) 400.

SPECIFICATIONS OF ERRORS NOS. II, III, IV

(INVOLVING REMAINING QUESTIONS)

Judge Bourquin in his decision declares:

"Various cases are cited to the contention that

the internal revenue statutes are thus impliedly

repealed by the Prohibition Act. In the beginning-

many were inclined to so hold. See U. S. vs.

Herter, 24 Fed. (2d) 112; Id., 30 Fed. (2d) 970."

Prior to Judge Woodward's ruling in the Ice Box

case the Treasury Department for more than half a

century had construed the Revenue Act as applying
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only to the contingencies connected with and the mat-

ters appertaining to the second sentence of Section

1 185, Title 26, USCA, for during that period no au-

thority may be found of any seizure and forfeiture of

things other than goods, wares, merchandise, articles,

or objects on which taxes are imposed, where nothing

more was charged against the offender than posses-

sion or sale of contraband things.

The Circuit Court of Appeals for the Seventh Cir-

cuit has held lately (June 4, 1930) that the prosecution

of a defendant for possessing liquor based on liquor

found in his home did not authorize forfeiture of his

automobile under the Revenue Act. (26 USCA 1181-

1182) In the course of the opinion it is said:

"Here the prohibition officers, taking this man
and automobile transporting liquor, arrested him,

seized the automobile, then proceeded to deal with

the man under the Prohibition Act, and the auto-

mobile under the Revenue Act—a course which,

in any event as to the autmobile, is in the very

teeth of the decision in the Riclibourg Case, which

is so clearly applicable here that further elabora-

tion would be superfluous." U. S. v. One Whip-
pet Sedan, et al., 41 F. (2d) 496.

Richbourg Motor Company, v. United States (74 L.

ed. 503) settles beyond further controversy the fact

that in transportation cases the instrumentalities used

in the conveyance of intoxicating liquors in violation

of the law may be seized and disposed of only under

the provisions of the National Prohibition Act. (Sec.
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40, T. 27, useA) Referring to the Willis-Campbell

Act the Supreme Court say

:

"By Section 5 of the Willis-Campbell Act of

November 2;^, 192 1, chap. 134, 42 Stat, at L. 222,

223, U. S. C. title 27, Section 3, all laws relating

to the manufacture, taxation and traffic in intoxi-

cating liquors and penalties for their violation, in

force when the National Prohibition Act was
adopted, were continued in force except such pro-

visions as are 'directly in conflict with any pro-

visions of the National Prohibition Act'."

The Supreme Court reviews and comments upon its

earlier decisions involving prohibition cases, and de-

clares :

"In providing for forfeitures under this section,

Congress was not unaware that the enactment of

the National Prohibition Act would enormously
increase seizures of vehicles, beyond those made
under Section 3450, and that their forfeiture

would place an increased and heavy burden on
many innocent persons, unless afforded some pro-

tection by the new legislation. By Section 26 it

gave such protection in all cases where the prose-

cution of the person guilty of the transportation

is had under the National Prohibition Act. This
would have been but an idle gesture and the con-

gressional purpose would have ben defeated if,

in practically every case where the transporting

vehicle is seized, the prosecuting officers could

compel forfeiteure of the interests of innocent

third persons under Section 3450. Yet, that is

tlie effect of the construction of Section 26 con-

tended for by the government, since, with the en-

actment of national prohibition, there can be few
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cases of illegal transportation which do not involve

the concealment of non-tax-paid liquor. See United

States V. One Ford Coupe Auto, supra (272 U. S.

326, 71 L. ed. 283, 47 A. L. R. 1025, 47 Sup. Ct.

Rep. 154)-"

As to transportation cases, the Supreme Court takes

the position that in the enactment of the National Pro-

hibition Act Congress used carefully chosen language:

''We think that Congress did not take the pre-

caution to enact the carefully chosen language of

Section 26 merely to impose general duties on
prosecuting officers already placed on them by
other sections of the act, but that its purpose was
to preclude the nullification of the protection

which Section 26 had extended to innocent third

persons."

In view of the above, we must assume the National

Prohibition Act as a whole is circumscribed with care-

fully chosen language, and within its confines if it is

disclosed a complete and adequate remedy is afforded

in cases where the charge is for unlawful possession,

sale, and the maintenance of a common nuisance in

connection therewith, of intoxicating liquors, then the

Revenue statutes may not be resorted to for the impo-

sition of additional penalties and forfeitures, notwith-

standing the Willis-Campbell Act.

The Circuit Court of Appeals Fifth Circuit on Janu-

ary 7th, 1930, decided an action would not lie to re-

cover a tax imposed on retail liquor dealers after con-
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viction and sentence under information charging un-

lawful possession of intoxicating liquor:

La Franca v. United States, 37 F. (2d) 269.

The records, files, and the evidence as presented in

the bill of exceptions, (Tr. 23 et seq.) before the court

at the trial, disclose that when the seizure was made

the things named in the libel were not being used to

carry on a criminal enterprise, and this fact proved

the things were not subject to seizure:

Marron v. United States, 72 L. ed. 231.

In view of what we have said in this Brief, we re-

spectfully advance the contention that when the con-

gress passed the Volstead Act the language of that

Act was deliberate, unambiguous and complete, and

provided ample remedies for its violation. As to trans-

portation cases, wc have learned that Act alone can

be applied to the confiscation and condemnation of the

instrumentalities used in the act of transportation,

(Richbourg Motor Company v. United States, et al.,

74 L. ed. 503) and we now advance the contention

that when one is found in the possession of and is

selling intoxicating liquors contrary to law, the Vol-

stead Act (Title 27, useA) provides also a complete,

iiariiionious and consistent remedy, wholly opposed to

the Revenue laws and the Willis-Campbell Act.

We refer first to Section 39, USCx\, which makes

it unlawful to have or possess any liquor or property

designed for the manufacture of liquor, or intended for

use in violating the law, and which destroys property
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rights therein, and provides a search-warrant may is-

sue a.nd the liquor and containers thereof "and such

property" shall be subject to such disposition as the

court may make thereof, and provides further:

"The liquor, and all property designed for the

unlawful manufacture of liquor, shall be destroy-

ed, unless the court shall otherwise order."

This court, of course, has already construed this

section. In re Herter; Herter v. United States, 2)?)

Fed. (2d) 400-402. So, if the searching officers took

anything other than that prescribed by statute under

their search warrant, or as authorized by the statute, it

becomes apparent at once that the decision of Judge

Bourquin is wrong.

What is the remedy? Lewis was indicted for the

maintenance of a common nuisance in connection with

his unlawful possession and sales of intoxicating liquor

contrary to the Volstead Act. He was arrested under

a search-warrant, and the seizing Federal Prohibition

Agents took, not only him into custody, but, exceeding

the limits of their search-warrant, took the property

here claimed into their possession. As pointed out in

the statement of the case, Lewis defaulted and a new

bond was fixed for his apprehension. Thus showing

unmistakably the disposition of the government to

prosecute him under the National Prohibition Act. In

such cases seizures and confiscations are limited to the

provisions of Section 39, Title 26, USCA, (In re
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Herter; Herter v. United States, supra). The seizure

was adopted by the government, and, under the law,

the property, being in custodia legis, could be disposed

of only as the court should direct, but not under any

libel of information.

Where a party is found in possession of, or selling,

intoxicating liquors contrary to law, a complete and

adequate remedy is afforded. An injunction may be

applied for at once, and if it be issued the fixtures shall

remain intact. In such cases the court will issue a

temporary injunction restraining all persons, "from re-

moving or in any way interfering with the liquor or

fixtures, or other things used in connection with the

violation of this chapter constituting such nuisance."

(Sec. 34, Title 27, USCA).

In the case at bar Lewis was charged with the main-

tenance of a common nuisance under the National

Prohibition Act. This fact is disclosed by the indict-

ment on file against him. (Tr. ^y) Under these cir-

cumstances the court had a single duty to perform,

and it was to abate the nuisance, as specifically, in

concise, easily understandable language, is provided by

Section 34, T. 27, USCA, and Section 35 of the same

title and chapter.

Certainly if the Congress had in view the fact that

many innocent owners of automobiles miglit possibly

be subjected to the penalties of forfeiture because of

the unlawful transportation of intoxicating liquors in

their cars, and used carefully chosen language to pro-
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vide against such forfeiture and condemnation, (Rich-

bourg Motor v. United States, et al., supra), it pro-

vided also an adequate remedy against possessors and

sellers of intoxicating liquor by declaring the place of

business where the unlawful enterprise was being car-

ried on may be abated, but not destroyed, for a period

of time following the alleged offense.

U. S. V. 2000 Cases of Whiskey, etc. (C. C. A.

N. Y. 1921) 277 Fed. 410.

U. S. V. 2,615 Barrels, more or less, of Beer,

D. C. Pa. 1924) I F. (2d) 500.

U. S. V. Nine 200-Barrel Tanks of Beer, (D.

C. R. I. 1925) 6 F. (2d) 401.

"That the remedy in an action provided by a

statute is that which it particularly prescribes, or,

stated differently, where a statute defines a pro-

ceeding and prescribes a remedy, the statutory

remedy is exclusive seems to be sustained by an
unvarying line of judicial decisions beginning with

the Supreme Court and running through both

state and federal jurisdictions. (Citing many
cases) No authority to the contrary has come to

our attention."

Hassell v. U. S. (C. C. A. ( ^d) 1929). 34 F.

(2d) 36
See also Schwab v. U. S. (C. C. A. 7th, 1927).

17 F. (2d) 34.

All the articles described in the libel are susceptible

to legitimate use and it is not alleged any of them ever

contained intoxicating liquor or in anywise were un-

lawfully used.

In re Herter; Herter v. U. S., supra.
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It is respectfully submitted the judgment of the Dis-

trict Court should be reversed.
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